STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre

Appeal of

) Fair Hearing No. 10,851
)
)

| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
issue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is a thirty-eight-year-old nman who
| eft high school after the el eventh grade and has had no
further training. He applied for Medicaid benefits on June
27, 1991, and was denied on Cctober 21, 1991. A hearing was
originally held on April 1, 1992 in this matter but the record
was kept open at the request of the parties to have a
consul tative exam nation by a psychol ogist. That consultative
report was received by the hearing officer on February 3,

1993, and the petitioner's nmeno and sone additional evidence
were received on March 18, 1993 when the record was cl osed.

2. From 1973 to 1979, the petitioner worked at a famly
owned grocery store and, in 1979, purchased the store and
continued to manage it until he sold it in 1986. From 1986
until 1988, the petitioner worked as a general nanager of a

f ood whol esal i ng busi ness but was laid off due to a nanagenent
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change. Although the petitioner has attenpted to work for
very brief periods since that time, his |ast gainful and
substantial enploynent was in 1988.

3. The petitioner clains to be disabled fromat | east
March of 1991 due to cardi ac disease, a herniated disc in his
spine, psoriatic sores on his feet, and an anxi ety di sorder
mani f ested by frequent panic attacks.

4. The evidence shows that the petitioner was
hospitalized for chest pain in January of 1990 when it was
di scovered that the patient had danage to his heart indicating
that he had suffered a heart attack. He was di agnosed as
havi ng premature coronary arteriosclerosis and was placed on a
rehabilitation program He was initially l[imted with regard
to heavy lifting or strenuous work and was found eligible for
Medi cai d benefits. By February of 1991, his physician
decl ared that he had done well on the rehabilitation program
and was able to engage in any physical activity which he
desired. He continues to be treated with nedications for his
cardi ac condition.

5. Whiile his cardiac condition was stabilizing, the
petitioner sought help to retrain through the vocati onal
rehabilitation program A psychol ogi cal examni nation perforned
on himin June of 1990, indicated that he suffered froma
pani ¢ di sorder w thout any evi dence of agoraphobia. He was
described as being mldly to noderately anxious, slightly

depressed and notivated to work. It was also noted that the
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petitioner played golf, drove his own car, did housework and
had a long-termstable relationship with a woman. He was
being treated at that tinme with Xanax which seenmed to relieve
sonme of his synptons.

6. Al t hough his cardiac condition had stabilized by
February of 1991, the petitioner continued to be anxi ous about
his health and was referred by his cardiologist to a
psychiatrist. That psychiatrist diagnosed the petitioner as
suffering from panic disorder and depression in March of 1991
of such a level of severity that he felt that he woul d be
unable to work for a six nonth period while he was undergoi ng
therapy. Nevertheless, the petitioner's Medicaid benefits
were cut off, a decision which he did not appeal.

7. The petitioner continued to be treated by the
psychiatrist with a tranquilizer, Xanax, and wi th counseling
sessions and the petitioner inproved a great deal. He
attenpted to make sandwi ches in his former store for a while
but had sonme difficulty because the nedi cine nmade himfeel
tired. By the tine his counseling sessions were conplete in
August of 1991, the petitioner's psychiatrist felt that his
pani ¢ attacks were under control and noted that he had an
active social |ife, was engaged, and that he was working part-
time in the famly store.

8. During that sanme nonth however, the petitioner began
experiencing | ow back and left calf pain which he felt was

probably due to a previously diagnosed herniated disc. He
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went to an orthopaedi st who could not see anything on an X-ray
but a later MRl perfornmed in Septenber of 1991 showed that the
petitioner indeed had a | arge central disc herniation at the
L4-5 vertebrae, a bul ging annulus at L3-4 and a degenerative
di sc space disease at the L4-5 | evel with dehydration of the
L3-4 and L5-Sl1 intervertebral discs as well. The petitioner
was advised to avoid lifting and to restrict aggressive
activities. He was prescribed Darvocet to alleviate the pain.
Apparently, no surgery has been suggested to himfor
treatnment of the herniated disc. He does wear an el astic back
brace at present.

9. Al t hough the petitioner had inproved nentally by
August of 1991, he had no noney to continue therapy because he
still felt unable to work, in spite of several attenpts, and
had no Medicaid insurance. At the time of his hearing, he had
been out of therapy for over eight nonths. H s situation had
deteriorated and he was having daily mld panic attacks
| asting about thirty to sixty mnutes and nore severe panic
attacks one to two tines per week. During the mld attacks he
woul d becone irritable, nervous and fearful. He shakes and is
unabl e to concentrate. During the nore najor attacks, he
experiences shortness of breath, chest pains, profuse sweating
and intense fear. The physical experience cones on wthout
any inpetus, lasts for about two hours and results in a need
to sl eep due to exhaustion for several hours afterward. One

of his doctors has posited that these panic attacks may be of
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organic origin, possibly related to his early cardi ac di sease.

10. The petitioner's and his nother's entirely credible
testinmony is that his daily life is significantly affected by
his frequent panic attacks. He is afraid to drive a car
because he m ght have an attack while driving and only rarely
does so. He curtails activity which puts himin public,
crowded places. The petitioner in addition to owing his own
busi ness, was a chanpion golfer and engaged to be married to a
woman he had known for eight years. He no |onger golfs
(partly due to his back problens and fear of traveling to
tour nanents) and broke up with his fiancée. He lives with his
not her and spends nost of the day watching tel evision or
listening to stress reduction tapes, doing little else. He
has a new girlfriend who visits himdaily but they rarely go
out together. The petitioner experiences suicidal thoughts
and says that he spends nost of his energy just trying to get
through the day. He still obsesses about his cardiac
condition and believes he is getting progressively worse. He
continues to take a veritable arsenal of nedication for his
vari ous physical and nmental problens which are paid for by the
Depart ment of Social Wl fare.

11. Fol l owi ng the hearing, the petitioner was
i nterviewed by a psychol ogi st in June of 1992 who concl uded
that the petitioner suffers from panic attacks.
Unfortunately, the psychol ogist did not describe how those

attacks mght affect his functioning other than to



Fair Hearing No. 10, 851 Page 6

characterize his lifestyle as isolated and to note that he had
a great fear of death and was adverse to travel due to
unrealistic fears. On the day that he was interviewed, it was
noted that the petitioner exhibited several strengths
i ncl udi ng good nenory, full orientation, and good cognitive,
readi ng and mat hematical skills. On that day he was not
observed to be depressed or overly anxious. No conclusion was
reached by the psychol ogi st who interviewed himas to the
severity of his illness or the effect it has on his ability to
wor K.

12. Based on the above, the Departnent of Disability
Det erm nati ons (DDS) concluded that the petitioner is limted
physically to nmediumwork (lifting no nore than 50 pounds
maxi mal | y and 25 pounds frequently; able to stand or wal k for
six hours) and is noderately Iimted with regard to conpl eting
a normal workday and wor kweek wi thout interruptions from
psychol ogi cal |l y based synptons and at a consi stent pace;
noderately limted with regard to his ability to interact
appropriately with the general public; and noderately limted
with regard to his ability to respond appropriately to changes
in the work setting. It was concluded, therefore, that the
petitioner could not return to his forner occupation as a
store owner and nmanager but could perform other unskilled
wor k. DDS' decision was based in |large part on an assessnent
performed by one of its physicians who anal yzed the above

reports but who did not personally exam ne or interviewthe
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petitioner and who concluded that the petitioner was only
slightly restricted with regard to his daily |iving
activities, was noderately restricted in his social
functioning and often, but not frequently, experienced
deficiencies of concentration, persistence of pace resulting
in failure to conplete tasks in a tinely manner (in a work
setting or elsewhere). Wile DDS decision that the
petitioner cannot return to his former work appears to be
based on the evidence, the conclusion that the petitioner's
functional limtations are not severe or frequent is not
supported by the credi bl e evidence.

13. Based on the above it is found that the petitioner
has significant physical and nental inpairnments which prevent
himfromreturning to his forner occupation as a store owner
and busi ness manager. The evidence specifically shows that
the petitioner is limted by spinal abnornmalities and pain
fromstrenuous lifting although it is not clear either from
the nedical reports or the petitioner's testinony exactly what
the level of limtationis, i.e., how much the petitioner can
lift. It does not appear that the petitioner's cardiac
condition currently presents any functional problenms for him

Neither is there any nedical evidence that the petitioner's
psoriasis poses any significant functional limtations for
hi m

14. There is considerable evidence, however, that the

petitioner suffers froma nental inpairnment which does
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significantly affect his ability to function. The evidence
whi ch consists both of a nedical diagnosis (by at |east four
physi ci ans or psychol ogi sts) of panic disorder and the
petitioner's and his nother's own credible evidence clearly
shows that the petitioner suffers from severe panic attacks
whi ch occur once or tw ce per week and which are marked by the
unpredi ctabl e onset of intense apprehension, fear, terror and
sense of inpending doom These panic attacks have severely
restricted the petitioner's ability to function in a soci al
sense, that is to go outside the house and socialize, work,
shop, etc. and to carry on his forner activities, such as
gol fing and managerial work activities. The petitioner is
al so clearly unable while he is having panic attacks to
concentrate or conplete tasks and has repeatedly been forced
to withdraw fromwork settings due to his fears and anxi ety.
15. The Departnent put forth no vocational evidence which
woul d tend to show that jobs exist in significant nunbers in
t he national econony for a person who has the conbination of
i mpai rments possessed by the petitioner.

CRDER

The Departnent's decision is reversed.
REASONS
Medi cai d Manual Section M 211.2 defines disability as
fol | ows:
Disability is the inability to engage in any substanti al

gai nful activity by reason of any nedically determ nabl e
physi cal or nmental inpairnment, or conbination of inpairnents,
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whi ch can be expected to result in death or has |asted or can
be expected to last for a continuous period of not fewer than
twelve (12) nonths. To neet this definition, the applicant
nmust have a severe inpairnent, which makes hi m her unable to
do hi s/ her previous work or any other substantial gainful
activity which exists in the national econony. To determ ne
whether the client is able to do any other work, the client's
resi dual functional capacity, age, education, and work
experience i s considered.

The petitioner has, as the Departnment admits, net his
burden of proving that he has severe nedical limtations which
prevent himfromperform ng his previous work. As such, the
burden shifts to the Departnent to show that there is other

wor k which exists in the national econony which the petitioner
can do given his conbination of inpairnments. 20 CF. R >
416.960(b)(3). Fair Hearing No. 9205. The Departnent failed
to put forth any evidence on this issue. The Depart nent
clearly cannot rely on the Medical Vocational QGuidelines at 20
C.F.R > 404, Subpart P, Appendix Il, because they are not
applicabl e where nmental inpairnents are present. See Rule
200.00 (e), id.

In addition, it is quite possible that the petitioner in
fact is disabled under the listings of inpairnments for nental

di sorders based on his panic attacks.® However, that need not

112.06 Anxiety Rel ated D sorders:

In these disorders anxiety is either the predom nant
di sturbance or it is experienced if the individua
attenpts to master synptons; for exanple, confronting the
dreaded object or situation in a phobic disorder or
resisting the obsessions or conpulsions in obsessive
compul si ve di sorders.
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met

The required | evel of severity for these disorders is

when the requirenents in both A and B are satisfied,

or when the requirenents in both A and C are satisfied.

A Medi cal | y docunented findings of at |east one of

the foll ow ng:

1. Ceneral i zed persistent anxiety acconpanied by
three out of four of the follow ng signs or synptons:

a. Mot or tension; or
b. Aut omati c Hyperactivity; or
C. Appr ehensi ve expectation; or
d. Vi gi | ance and scanni ng;
or
2. A persistent irrational fear of a specific

object, activity, or situation which result in a conpelling
desire to avoid the dreaded object, activity, or situation; or

3. Recurrent severe panic attacks manifested by a
sudden unpredi ctabl e onset of intense apprehension,
fear, terror and sense of inpending doom occurring on
t he average of at |east once a week; or

4. Recurrent obsessions or conpul sions which are a
source of marked distress; or

5. Recurrent and intrusive recollections of a

traumati c experience, which are a source of marked distress;

AND

B. Resulting in at |least two of the foll ow ng:
1. Marked restriction of activities of daily
living; or
2. Marked difficulties in maintaining social

functioning; or

3. Deficiencies of concentration, persistence
or pace resulting in frequent failure to
complete tasks in a tinely manner (in work
settings or el sewhere); or

4. Repeated episodes of deterioration or

deconpensation in work or work-liked settings which cause the

i ndi vi dual

to withdraw from the situation or to experience
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be determined in this matter since the burden was not on the
petitioner to show that he had a condition which neets the
listings. It should be noted, however, that it m ght have
been easier to nmake a determ nation on nedical factors al one
(equival ence to the listings) if the Departnent had asked the
consul ting psychol ogi st whomit paid to evaluate the
petitioner in June of 1992 to al so evaluate his functional
l[imtations, rather than asking a third nedical expert who had
not seen the petitioner to nake that evaluation. Cbviously
that | ast eval uation because of the defect of non-contact with
the petitioner has little probative val ue.

##H#

exacerbation of signs and synptons (which nmay include
deterioration of adaptive behaviors);

C. Resulting in conplete inability to function
i ndependent|y outside the area of one's hone.



